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The Evidence

Background to the evidence given in this matter as required by VCAT Practice
Note 2 - Expert Evidence.

Name and address of Expert: Peter Soding of Tixxis Pty Ltd of 4 Hotham Street
Beaumaris has prepared this report. He holds the position of Director and

principal of the company.

Expert's qualification and experience: Peter Soding has a Diploma of Applied
Science in Town Planning from RMIT and a Certificate in Alternative Dispute

Resolution from Melbourne University.

Relevant Experience: Over 28 years planning experience in locat government
and private consulting in a range of positions (see CV attachment 1)

Statement identifying the expert's area of expertise: Peter Soding is an
experienced practitioner in statutory and strategic planning having served in
@ number of senior positions within local government and more recently as a
director of a small private planning practice. As a result he is suitably

experienced to assist the Tribunal in its role.

Instruction that define the scope of this report: Peter Soding has been
instructed by Ryan Commercial lawyers to prepare a planning report to
examine the merits of the proposal. The instructions were verbal.

Facts matters and assumptions upon which the reportis made: | have been
furnished with the following material which has been used to form my opinion

in this matter:

e Port Phillip Planning Scheme.
Minutes of various Council meetings of the City of Port Phillip.

Order of VCAT dated August 17 2007 in the matter of Regal Hotels and
Ors V City of Port Phillip. VCAT Ref : P1946/2007 unreported.

Albert Park Master Plan and Future Directions Plan (Draft (2002).

Plans provided as part of the application.

Report from Lovell Chen provided as part of the application.

Various decisions of the Victoria Civil Administrative Tribunal in relation
to Skate Parks and similar facilities.

e Skate Facility Planning Guide 2001.

e Port Phillip Open Space Strategy 2006.

Material instructed to consider: None

Identity of person who carried out any test or experiments upon which the
expert relied in making the report and their qualification: None.

Summary of opinion: See Section 2

Statement: | have made all the enquiries that | believe are desirabie and
appropriate and that no matters of significance which | regard as relevant

have been withheld from the Tribunal.

Peter Soding
October 2007.
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Summary of evidence

Tixxis Pty Ltd were involved in making an objection to the Port Phillip City
Council on behalf of its client 161 Fitzroy Street Pty Ltd, the owner of land

oppcsite the review land in Fitzroy Street St Kilda.

My analysis of the planning issues relating to the proposed skate park and
urban plaza leads to the following conclusions:

The site of the proposed skate facility at the corner of Fitzroy Street
and Lakeside Drive has a distinctive openness which will be
undermined by the proposal.

The proposal appears to have been designed without regard to
the streetscape implications and the wider park character.

The proposal offends a number of policy initiatives and guidance
in the State Planning Policy Framework and the Local Planning
Policy Framework.

The proposal does not meet the terms and direction of the
incorporated document Albert Park Master Plan.

The design does not meet a number of the objectives and design
suggestions of the Safer Design Guidelines 2005,

There are a number of amenity issues arising that have not been
adequately addressed by the proposal.

- IXXS
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3. Introducticn

3.1 The Site.
The site is located cn the north west corner of Fitzoy Street and Lakeside
Drive St Kilda. It is described in the application documents as 72 Fitzroy

Street St Kilda.
The site the subject of the review forms part of the wider Albert Park
Reserve which includes arange of structured and unstructured sporting

facilities. Albert Park Reserve is located approximately 3 km from the
Melbourne Central Activities District. The Park has an area of 225 hectares.

The review land has a frontage to Fitzroy Street of approximately 55 metres

and to Lakeside Drive of approximately 55 metres. The calculation
includes land proposed to be mounded and/or tiered and landscaped as

part of the proposal. For the purposes of this review the site area is
calculated at approximately 3025 square metres.

The site can generally be described as that area of the park at the corner
of Lakeside Drive and Fitzroy Street extending to the curved pedestrian
path that links Lakeside Drive with Fitzroy Street, the bowling club and

primary school to the west.

The land has minimal fall although | note that as it moves into the park
area the land form falls away from the Fitzroy Street frontage.

A striking feature and significant characteristic of the Park along Fitzroy
Street {and most other Road abuttals) is its openness. '

3.2 The surrounding land ,
North east and west: all forms part of the Albert Park Reserve. To the west
and immediate north is the lan Johnson Oval and to the north of the site is
an unstructured open space area for a distance of approximately 270

_ metres where the Harry Trott Ovalis located. Both these ovals are not
fenced. A pavilion is located between the Harry Trott Oval and the site.
The playing surface of the Trott Ovalis at a lower level than the land in

between the site.
To the east and on the opposite side of Lakeside Drive is a passive open

space area and to its north is the Junction Oval. The oval and its
grandstand and enclosures are sef back some distance from the corer of

Fitzroy Street and Lakeside Drive adding to the openness of the Fitzroy

Street frontage.
South: separated from the land by Fitzroy Street is a range of uses and
development of a variety of heights and intensity. These land uses include
a variety of commercial and residential developments up to 6 stories in
height. The built form response is buildings constructed generally to the

street frontage.
Fitzroy Street is a wide street comprising a parking lane, bicycle lane and
two through lanes in each direction. It also contains in the centre of the
road tram lines and central ornamental overhead framway poles. A slip
lane for left turning vehicles is located adjacent to the site at the
intersection of Lakeside Drive and Fitzroy Street. A pedestrian crossing is
located at this controlled intersection.

Lakeside Drive opposite the review land is a divided carriageway with a

parking lane and two through lanes in each direction. A pedestrian
crossing is located to the immediate north of the review land linking the

I S
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east side of Lakeside Drive and the Junction Oval with the review land
and Alert Park to the west. Lakeside Drive is a kay entry peint to the park

from the south.

The Proposal

As depicted in the documents made available as part of the application the
proposal is to construct a skate park and plaza on the review land. ‘These
documents include:

St Kilda Skate Park Concept Plan 63014_DD_01 dated 18.01.07 and

St Kilda Skate Park Analysis 6314_DD_01 Rev 1 dated 18.0]1 .07
e St Kilda Skate Park Sections 63014_Site Sections dated 08.03.07

I make the following observations from the plan considered as part of the

Councils assessment:

The proposed skate park is designed for use by BMX riders, inline skaters
and skateboard riders.

The design of the development seeks to address the facility to

Lakeside Drive.

The entry to the facility is to be from two "controlled” points on
Lakeside Drive towards the northern boundary and southern boundary
respectively.

- Notations on the plans indicate that the entry points will be tooled
jointed coloured concrete to curb unauthorised skating along the
footpath.

The plans indicate a skate plaza area and a lower level skate bowi
section which has a wall rising to a height of approximately 3 metres
above the level of the southem entry or 3.4 metres above the northern
entry point. '

The bowl and the plaza are to be constructed in concrete with red
coloured finish. i

The seating area is shown at a level that is approximate with street
level [Lakeside Drive).

Two trees on Lakeside Drive are noted on the plans as being possibly
removed in the longer term.

Itis understood that the facility is to be used for daylight hours only and
it is proposed to accommodate a youth worker at the site for up to 18
hours per week.

No details are provided in respect to accommodation for the worker.

Low level security lighting is proposed to be provided (red lights
around the skate perimeter and some up lights) in an attempt to
ensure daylight hours use only. The plan notes that a review should be
undertaken of street lighting to ensure it does not encourage night
time use.

Amenities proposed include: water fountain, bike racks and litter bins
located close to the Lakeside Drive frontage of the review land.

it is understood that toilets are to be made available at the Holdsworth
Pavilion approximately 270 metres to the north.
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The design proposes landscaped mounds rising to a maximum height
of 2.5 metres. The mounds seek to contain the facility and its entry to
Lakeside Drive. A number of shade trees are proposed on the Fitzroy
Street frontage and to the north west side of the bowl.

The Planning Context

5.1 State & Local Planning Policy
Relevant State and Local Planning Policies provide the following in respect

to the application:

Clause 12 provides in relation to open space planning a number of
principles including ensuring the provision of buildings and infrastructure is
consistent with the management objectives of the park; ensuring
management plans or explicit statements of management objectives for
urban parks are developed:; ensuring open space is designed to
accommodate people of all abilities, ages and cultures.

Clause 15 which deals with environment gives direction in respect to
protecting amenity by regulating noise emissions (Clause 15.05), open
space planning (Clause 15.10) and heritage (Clause 15.11).

Clause 19.03 Design & Built Form seeks to achieve high quality urban
design that enhances livability, diversity, amenity and safety and promotes
attractiveness within broader strategic contexts. It requires for non
residential development a descriptive statement of how the development
responds to the site and its context. It provides 11 principles of assessment.

Responsible authorities should have regard to Safer Design Guidelines for
Victoria 2005 in the assessment of applications.

The local planning policy framework expresses the City's vision around a
number of themes including Heritage and High Quality parklands and
.open space areas. There is lithle specific guidance for the future direction

of Albert Park Reserve. '
Clause 21.05 Urban Design seeks to achieve a netimprovement in the
public realm areas and high quality design. The strategies of this clause
include a desire to enhance the attractiveness of Fitzroy Street, add
grandeur and spaciousness to the townscape and contribute to
landscape qudlity. Heritage conservation at Clause 21.05 - 5 seeks to
protect places and streetscapes (amongst a number of matters) and
encourages new development that is sympathetic to and respectful of
the heritage place.

Parkland and Open Space at Clause 21.05-7 seeks to maintain a range of
facilities, balancing the needs to users against the physical and cultural
heritage and environmental values and to ensure that open space assets
are kept clean and safe. Strategies include: protect identified significant
heritage features and qudilities; enhance the physical environment to
provide high quality setting having regard for safety usage patterns and

physical attributes of these spaces.
Specifically Clause 21.05-7 provides as a strategy

“Ensure that open space assets such as Albert Park
Reserve which are not managed by Council but which are
highly significant to the local community are protected,

enhanced and well maintained *.

. ) S
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Policy at Clause 22 deals with Heritage matters. It promotes a
contextual design approach to new development and
encourages development to be respectful of the scale form siting
and setbacks. It provides that new development should sit
comfortably and harmoniously integrate with the site and the
streetscape and not diminish, detract from or compete with the
significance of the place, or the streetscape character of
adjoining or nearby buildings. It encourages materials that are
evident in the streetscape.

An urban design policy is provided at Clause 22.06 and applies to
non residential development. If seeks to have new development
respond to the site opportunities and constraints and positively
contribute to the character of an area. It require new a

development to:

o Beresponsive

o Integrate with the prevailing neighbourhood character

o Be energy efficient

Minimise detrimental impacts on neighbouring

o]
residential properties and open space.

This Clause sets policy that includes (where relevant):

Encourage new development to preserve the visual
prominence of key landmarks including public gardens.

Encourage new development to maintain and
enhance important vistas including the built form edge
of key open spaces
o Encourage passive surveillance
" Retain public landscape elements and provide new
landscape to setback areas particularly to enhance
boulevard character.
The clause also requires the submission of a detailed site analysis
and descriptive statement.
The Port Phillip Open Space Strategy (July 2006) provides has
been adopted to guide future decisions taken by Council in the
supply and management of public open space (defined). The
Strategy provides a number of Principles including a principle to
continue to work with other public authorities as managers of
public open space to achieve high quadlity spaces for all residents
(Principle 7), alighting sirategy to achieve safe access to high
profile spaces (Principle 4) and a recognition that Parkland is o
highly valued community asset of limited supply which is
increasingly under pressure form high use and competing

demand.
5.2 Zone and Overlay Controls
The land is located in a Public Park and Recreation Zone.

The use “skate park” is not a use defined within the Planning Scheme.
VCAT have previously characterised the use in a variety of ways including:

Q

e Leisure andrecreation.
s Minor sports and recreation facility.

- IS
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s Qutdoor recreation facility

s Informal cutdoor recrection.
The use “informal outdoor recrection" is a section one (1) use, however all
other of those uses are included in Section Tunder the catch all "any other
uses not in Section 3" with a conditions opposite. The condition provides
that the use must be caried on by a [defined) public land manager) or
be a use specified in any incorporated Plan in the schedule to the zone.,

Accordingly, the correct categorisation of the use is a matter for legal
determination by the Tribunal.

Clause 36.02- 2 provides that a permit is required to construct a building
or carmy out works except if they are being constructed by or on behalf of
a public land manager under various State legisiation/Acts. The Tribunal in
P1946/2007 have made a declaration that the Port Phillip City Council are
not a public land manager for the purposes of the application for a skate
park on the land.

Clause36.02 - 3 provides that an application for a permit by a person
other than the relevant public land manager must be accompanied by
the written consent of the public land manager indicating that they
consent generdlly or conditionally to the application being made and or
to the proposed use/development.

36.02-5 provides relevant decision guidelines in addition to those matters
set out in Clause 65 and includes consideration of

* The SPPFand the LPPF

The comments of any public land manager or other relevant land
manger having responsibility for the land or adjacent land

Whether the development is appropriately located and designed
including in accordance with any relevant use design or siting

~ guidelines.

Clause 36.02 - 7 provides that land may be used and developed in
accordance with the schedule or a specifi¢c control contained in any
incorporated document provided any condition or document is complied
with.

The schedule to the Zone provides that for Albert Park (other than MSAC)
the use or development must comply with the Albert Park Master Plan
Incorporated Document.

The land is within an area covered by a Heritage Overlay, being HO3.

A permit is required for buildings and works.
The schedule provides references the Incorporated Plan and provides for
external paint controls.
5.3 Incorporated Documents.
The Albert Park Master Plan is incorporated and is listed in the Schedule to
Clause 81
The land is located within Precinct 5 Village Green.
The document describes the Village Green Precinct as:

“.... Stretched from Hockey Drive and Ross Gregory Oval in the
north to Fitzroy Street in the south, and encompasses Ross
Gregory Oval, Junction Oval and two new ovals to the west of

—IDOGS
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Aughtie Drive and the Fitzroy Street Fronfage. It represants the
cevelopment of a football and cricket precinct set within
distinctively parkland setting the tone of which is established by

‘European’ style planting aleng Fitzroy Street.”
The Master Plan lists a number of improvements to the sporting facilities
and car parking in the precinct which appear to have been undertaken

In respect to Fitzroy Street frontage the masterplan indicates:
“The Fitzroy Street frontage would retain ifs ‘European ‘parkiand

character. “

The Albert Park Future Directions Plan (Draft) sets out the future intentions
of the management of and development of the Park. Enquires to Parks
Victoria have indicated that this document has not been finalised. It
reviews the 1994 Masterplan. It seeks to provide a framework for decision
making but does not seek to seek to amend the incorporated document

in the Planning Scheme (page 7)

The future directions plan does not specifically deal with the Fitzroy Street
frontage. Under the future role of the park it is proposed to retain the open
nature of the park though the control of the design and extent of building

paving fencing etc. (page 13)

It also seeks as an ongoing management principle to:

Maintain the mix of casual leisure and recreation and organised
recreation within the park.

Ensure that any new or replacement buildings, park facilities and
infrastructure are compatible with the overall character of the par

and amenity of park users. '

Evidence
6.1 Introduction
In assessing the proposal | consider it relevant to answer the following
questions:
1. Is the proposal consistent with the SPPF and LPPF?
2. Is the proposal consistent with the Albert Park Master Plan?

3. Are potential off site impacts adequately addressed?

4.2 Is the proposal consistent with the SPPF and LPPF2

The State and local Planning Policy framework clearly promotes the
achievement of high quality design that respects the heritage area that
the site falls within and also it seeks fo ensure the streetscape is enhanced.

Clause 19.03 advocates a contextual approach and a positive design
outcome.

A key characteristic of the Park frontage of Fitzroy Street is its openness
and landscape qudality.

The various policy clauses highlighted seek a contextual approach to new
development. There does not appear to have been undertaken a
contextual design approach.
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Simply the proposal seeks to locate at a prominent intersection and at a
maijor entry point to the Albert Park Reserve a contemporary structure thart
whilst not of a significant height will as a consequence of its wide footprint,
concrete design and features and colour be a significant element in an
otherwise open streetscape.

Whereas cll other building elements at the entrances to the park are
separated from the park edges by significant setbacks this structure will be
placed within a minimal distance from the Park edge.

The existing site of the half pipe facility within the Albert Park Reserve (on
Aughtie Drive) would appear to meet many of the criteria of the Skate
Facility Planning Guide 2001. I note that the existing facility has available
to it toilet facilities whereas the proposal seeks to use toilets located some
270 metres to its north and within the Holdsworth Pavilion.

The location selected is not consistent with the residential uses located
opposite and the impact that the proposed development through its use
will have on amenity especially at night.

Many other sites considered by Council for this proposal would appear to
have been discounted or eliminated from selection because of proximity
to residentially developed land yet it appears not in this case.

The Skate Facility Planning Guide 2001 list @ range of criteria relevant in
determining the appropriate location for such facilities. The proposed
location appears to not meet a number of the criteria including:
Amenities such as telephone, toilefs, water, shelter and shade are
available or cost effective to provide.

Adequate distance from residential dwellings.
Minimal conflict with other users (eg: pedestrians )

¢ Suitable to fence.

» Not too close too busy road.
Restricted access to vehicles to prevent skating at night

[ 4
e Opportunities to integrate existing ramps.
The documentation and management plan provides that the use is to
take place during daylight hours only however there appears to be no
arrangement in place to actively discourage the use at night and no
mechanism to prevent its use at night. The use of low level lighting will not
in my view actively discourage usage.

There is no fencing to restrict the use at any time of the day or night and
as far as | can ascertain no plan to ensure safety and off site amenity

impacts at night.

Views across the park from Fitzroy Street are in my opinion an important
vista worth of maintaining. In my opinion the location of the proposed
skate facility does not meet the policy at Clause 22.06 in that;

It provides a new built form at the edge of the Park where no
buildings exist or where they do exist, are well setback from street

frontages.
Removes a key streetscape feature being the openness of the
park when from the street and across the parklands.
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